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May 22, 2019 

 

 

Attorney General William Tong 

Office of the Attorney General  

55 Elm Street 

Hartford, CT  06106 

 

Dear Attorney General Tong: 

We write to you in response to your letter of May 6, 2019, issued in reply to Representative 

Ritter’s March 29, 2019 request for a formal legal opinion regarding the proposed elimination of 

the religious exemption in Connecticut. 

As we pointed out in our April 10, 2019 letter to you, the case of Jacobson v 

Commonwealth of Massachusetts, 197 US 11 (1905), is distinguishable from the issues 

surrounding the potential elimination of the religious exemption in Connecticut.  You spend a 

considerable amount of time in your opinion explaining that the state may use its police power, in 

certain limited instances, to compel vaccination.  We have not argued otherwise.  However, the 

circumstances which would warrant such extreme action do not exist in Connecticut.  There are 

not thousands, or even hundreds, dying from the measles.  The measles is not smallpox or Ebola.  

The measles is a relatively benign childhood illness for the vast majority of those who contract it, 

almost never resulting in death.   

The truth of the matter is that more people die each year from the Measles, Mumps, and 

Rubella (MMR) vaccine1 than from the measles itself.2  With only three cases of measles in 

                                                           
1 “As of November 30, 2018, there have been more than 93,179 reports of measles vaccine reactions, 

hospitalizations, injuries and deaths following measles vaccinations made to the federal Vaccine Adverse Events 

Reporting System (VAERS), including 459 related deaths, 6,936 hospitalizations, and 1,748 related 

disabilities. Over 50% of those adverse events occurred in children three years old and under.  As of January 2, 

2019, there had been 1,258 claims filed in the federal Vaccine Injury Compensation Program (VICP) for injuries and 

deaths following MMR vaccination, including 82 deaths and 1,176 serious injuries.” https://www.nvic.org/vaccines-

and-diseases/measles/measles-quick-facts.aspx 

 
2 "There have been only 3 deaths from measles in the US since 2000: one in a 75 year old male who was exposed in 

Israel; one in a 13 year old immunosuppressed male who had received a bone marrow transplant 3 months 

premortem, who lacked any identified exposure to a measles case; and one in an immunosuppressed woman with 

multiple comorbidities. Whether any of these deaths was caused by a vaccine strain is unknown, but since vaccine 

https://www.medalerts.org/vaersdb/findfield.php?TABLE=ON&GROUP1=AGE&EVENTS=ON&VAX%5b%5d=MEA&VAX%5b%5d=MER&VAX%5b%5d=MM&VAX%5b%5d=MMR&VAX%5b%5d=MMRV&VAXTYPES%5b%5d=Measles&VAX_YEAR_HIGH=2018&VAX_MONTH_HIGH=11
https://www.medalerts.org/vaersdb/findfield.php?TABLE=ON&GROUP1=AGE&EVENTS=ON&VAX%5b%5d=MEA&VAX%5b%5d=MER&VAX%5b%5d=MM&VAX%5b%5d=MMR&VAX%5b%5d=MMRV&VAXTYPES%5b%5d=Measles&DIED=Yes&VAX_YEAR_HIGH=2018&VAX_MONTH_HIGH=11
https://www.medalerts.org/vaersdb/findfield.php?TABLE=ON&GROUP1=AGE&EVENTS=ON&VAX%5b%5d=MEA&VAX%5b%5d=MER&VAX%5b%5d=MM&VAX%5b%5d=MMR&VAX%5b%5d=MMRV&VAXTYPES%5b%5d=Measles&HOSPITAL=Yes&VAX_YEAR_HIGH=2018&VAX_MONTH_HIGH=11
https://www.medalerts.org/vaersdb/findfield.php?TABLE=ON&GROUP1=AGE&EVENTS=ON&VAX%5b%5d=MEA&VAX%5b%5d=MER&VAX%5b%5d=MM&VAX%5b%5d=MMR&VAX%5b%5d=MMRV&VAXTYPES%5b%5d=Measles&DISABLE=Yes&VAX_YEAR_HIGH=2018&VAX_MONTH_HIGH=11
https://medalerts.org/vaersdb/findfield.php?TABLE=ON&GROUP1=AGE&GROUP2=CAT&EVENTS=ON&VAX%5b%5d=MEA&VAX%5b%5d=MER&VAX%5b%5d=MM&VAX%5b%5d=MMR&VAX%5b%5d=MMRV&VAXTYPES%5b%5d=Measles&SUB_YEAR_HIGH=2018&SUB_MONTH_HIGH=11
https://www.nvic.org/vaccines-and-diseases/measles/measles-quick-facts.aspx
https://www.nvic.org/vaccines-and-diseases/measles/measles-quick-facts.aspx
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Connecticut this year, none of which were children and none of which resulted in serious injury 

or death, we feel that this is a wholly manufactured crisis which presents absolutely no public 

health threat warranting the infringement of the state upon religious freedom. 

You also cited the cases of Zucht v. King, 260 U.S. 174, 176-77 (1922), and Prince v. 

Massachusetts, 321 U.S. 158, 166-67 (1944), in support of your argument that the state may 

compel vaccination without violating any constitutional provision regarding religious freedom or 

equal protection.  What you fail to note, however, is that neither of these cases involved the 

exclusion of public school students from school on the basis of their religious beliefs, and Prince 

did not even concern vaccination.  Rather, Prince examined whether the plaintiff could violate 

child labor laws by directing her nine year-old niece to sell religious magazines on a public street 

on the basis of her Fourteenth Amendment rights to religious freedom and equal protection of the 

laws.  What is more troubling, however, is that you cited this case despite the fact—and without 

even noting in your opinion letter—that the Court in Prince emphatically forbade its readers from 

applying its holding to any circumstance other than the specific scenario before the Court:  

 

Our ruling does not extend beyond the facts the case presents. We neither lay 

the foundation ‘for any (that is, every) state intervention in the indoctrination and 

participation of children in religion’ which may be done ‘in the name of their health 

and welfare’ nor give warrant for ‘every limitation on their religious training and 

activities.’ The religious training and indoctrination of children may be 

accomplished in many ways, some of which, as we have noted, have received 

constitutional protection through decisions of this Court. These and all others 

except the public proclaiming of religion on the streets, if this may be taken as 

either training or indoctrination of the proclaimer, remain unaffected by the 

decision. 

 

Id. at 171 (emphasis added).  It was inappropriate and misleading, then, for you to cite Prince as 

supportive of the state’s right to eliminate the religious exemption for vaccination. 

 

You also cite cases from the Fourth Circuit and the Mississippi Supreme Court, neither of 

which are binding on the courts of this state.  For that reason, we will not address those decisions 

of jurisdictions which I think you will agree have bodies of law that are in many respects vastly 

distinguishable from the laws of Connecticut.   

Even accepting, for the sake of argument, your assertion that there is no federal bar to 

eliminating the religious exemption, that would not persuade us that it is wise to enact such 

legislation.  Put another way, just because you can do something does not mean that you should 

do it.  It is well-settled in our jurisprudence that “federal law sets a floor for Connecticut law, 

but not a ceiling.”  Johnson Elec. Co., Inc. v Salce Contr. Assoc., Inc., 72 Conn. App. 342, 352 

(2002).  Connecticut has always prided itself on being a state that provides protections for civil 

                                                           
strain measles can be virulent in an immunocompromised host, it is 

possible.[https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3381670/].” 

https://www.bmj.com/content/364/bmj.l312/rr-0   

 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3381670/
https://www.bmj.com/content/364/bmj.l312/rr-0
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rights—including religious freedom—far beyond the bare minimum required by federal law.  If 

Connecticut enacts legislation to eliminate the religious exemption, it will join an unenviable 

cohort of only three other states that have favored state power and coercion over religious freedom.  

It is also important to note that, if this proposed legislation were to be enacted into law, 

Connecticut would become the first state to ever eliminate a strictly religious exemption to 

mandatory vaccination for schoolchildren.  California, West Virginia, and Mississippi—the 

only three states without a religious exemption—never had such an exemption to begin with 

(California eliminated its broader “personal belief” exemption in 2015, which did encompass 

religious belief).3 

It is curious that you chose not to address our assertions that the elimination of the religious 

exemption would violate several Connecticut statutes which expressly prohibit discrimination on 

the basis of religion.  Respecting the dignity of your office, we will presume that this was 

intentional, rather than mere carelessness.  But silence often speaks louder than words.  For your 

benefit, and the benefit of all of Connecticut’s citizens, we will repeat what we have already related 

to you on this subject: 

The right to a free public education for every child is codified at Conn. Gen. Stat. § 10-

15c, which provides that “[t]he public schools shall be open to all children five years of age and 

over . . . without discrimination on account of race, color, sex, gender identity or expression, 

religion, national origin or sexual orientation.” (Emphasis added.)  The elimination of the religious 

exemption would empower school districts to refuse children access to public schools on the basis 

of their religious belief against receiving certain or all immunizations, in direct conflict with § 10-

15c.   

Conn. Gen. Stat. § 46a-64 also makes it illegal to deny anyone “full and equal 

accommodations in any place of public accommodation” on the basis of “creed,” or “to 

discriminate, segregate or separate on account of . . . creed.”  Schools are places of public 

accommodation.  Notably, the legislature opted for the broader term “creed” instead of “religion” 

in § 46a-64 so as to provide protection for sincerely held beliefs beyond those included only in 

organized religions.  Additionally, Conn. Gen. Stat. § 46a-58(a) broadly proclaims that “[i]t shall 

be a discriminatory practice in violation of this section for any person to subject, or cause to be 

subjected, any other person to the deprivation of any rights, privileges or immunities, secured or 

protected by the Constitution or laws of this state or of the United States, on account of religion, 

national origin, alienage, color, race, sex, gender identity or expression, sexual orientation, 

blindness, mental disability, physical disability or status as a veteran.” 

It is disappointing that you failed to acknowledge that the elimination of the religious 

exemption would directly conflict with our state’s antidiscrimination statutes.  Perhaps most 

striking of all, however, was this sentence in your opinion letter: 

Eliminating the religious exemption from the existing statute would be narrowly 

tailored to the state’s goal, since it would protect children from the spread of 

dangerous communicable diseases, while allowing a parent or guardian who 

                                                           
3 http://www.ncsl.org/research/health/school-immunization-exemption-state-laws.aspx 

http://www.ncsl.org/research/health/school-immunization-exemption-state-laws.aspx


4 
 

objected to vaccinations on religious grounds the option to home school his or her 

child. 

 

For an Attorney General that purports to be a champion of civil rights, this was a 

remarkably discriminatory statement.  To suggest that it is a perfectly suitable alternative for 

parents to be forced to homeschool their children if they are excluded from school because they 

refuse to violate their religious beliefs evinces a fundamental lack of understanding about civil 

rights and American history.  The notion that exclusion is justified by the fact that these students 

can obtain an education elsewhere is reminiscent of segregation.  The U.S. Supreme Court long 

ago rejected the principle of “separate but equal.”  See Brown v Bd. of Ed. of Topeka, Shawnee 

County, Kan., 347 US 483, 495 (1954), supplemented sub nom. Brown v Bd. of Educ. of Topeka, 

Kan., 349 US 294 (1955) (“We conclude that in the field of public education the doctrine of 

‘separate but equal’ has no place. Separate educational facilities are inherently unequal.”). 

  

 We trust you now understand that to eliminate the religious exemption would work a 

grave injustice on the people of Connecticut, and would in fact constitute a violation of law.  We 

understand that these are difficult times, and that political forces sometimes preempt sound 

judgment.  Nonetheless, we are hopeful that you will look past the darkness of those forces and 

into the clear light of reason and justice.  We therefore urge you to issue a revised opinion to 

Representative Ritter, cautioning him about the legality of eliminating the religious exemption in 

light of our discussion above.  To quote one of our state’s founders, the Reverend Thomas 

Hooker, “The foundation of authority is laid firstly in the free consent of people.”  

 

Sincerely, 

     

Representative Jack Hennessy    Representative Anne Dauphinais 

127th Assembly District     44th Assembly District 

 
Representative Cara Pavalock-D’Amato 

77th Assembly District 

 


